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IN THE UTAH COURT OF APPEALS 
r 1 
Plaintiff/Appellee, , 
-vs- ] 
DAVT ARLSEN, ] 
Defendant/Appellant. ] 
) Case Mn, 940450-CA 
i Case Type: PPEAL 
i FrxujL±t.y ftu • 1 
JURISDICTIONAL STATEMENT 
This jr^ea] from the Circuit Court.. Jurisdiction 
\p[)c,i I i III i ;II ml In III ih I i ii h 
Annotated §78-2a-3(2). I| 
STATEMENT OF ISSUES PRESENTED 
WHETHER THE DEFENDANT IS ENTITLED TO HAVE THE DOCKET 
INFORMATION RECORDED IN THE CIRCUIT COURT'S FILE AMENDED TO 
REFLECT THE JUDGMENT AND SENTENCE COMMITMENT. 
WHETHER THE COURT HAD AUTHORITY TO MODIFY THE JURY'S VERDICT 
AND FIND THE DEFENDANT GUILTY OF A LESSER INCLUDED OFFENSE. 
STATEMENT OF THE CASE 
Tne Defendant/Appea 
charges: One count ^ , P> : ; - ;:*.-•• i n 
violatior i Annotated §76-5-102.4 as amended, and 
one count *, - Arrest- •* Office i 
. i. 
1 
Subsequent to the jury trial, the Defendant was found guilty 
of both charges; however, the court concluded that the jury 
made a mistake in their verdict by finding the Defendant 
guilty of Assault on a Police Officer and the court entered 
judgment against the Defendant for the lesser included 
offense of Assault. The appeal to the Utah Court of Appeals 
followed. 
FACTS 
On May 19, 1991, a Logan City police officer named Gil 
Duron had just returned to Logan City after training at a 
firearms range. It had been Officer Duron's practice to go 
to the firearms range at least twice a month so that he would 
be proficient and able to instruct other officers with the 
use of weapons. 
The gun range is located on a dirt road and was under 
construction at the time and there were mud puddles in the 
road. Officer Duron testified that he had anticipated 
washing his vehicle after going to the range, but that he 
only had two quarters in his pocket when he returned to Logan 
City. The officer testified that there is a location in 
Logan City where police officers frequently wash their cars; 
however, on May 19, 1991, this car wash was closed. 
Accordingly Officer Duron went to a business establishment 
known as Carlsen's Car Wash located at 600 North Main in 
Logan, Utah. 
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Officer Duron testi f ied that he frequent,, l\ ' used 
Carlsen's car wash to cl ean h is pri vate vehicles, 
L O C I P i J t in I > in i rHI 11 i e 1 in :i c 1 e s ai i d ciii: • > e i i 1: :i mil s po 1 i n,:i • * o h L C 1c" „ 
testified that prior to t :,1 le events that occurred on Ma\ 19/ 
1991, he believed he had developed a good relationship with 
the Defendant, that 1 le 1 lad met the Defendant on :i other 
o c e a n I o n in .rtiiniiuli luiil i i, :: t I: :ta ::i p r o t 1 e m s n: ; :li t l I I i ii ii Of f i c e r Duron 
t e s t i Lied thirl, when :te v e r he 1 lad i l se ::i Car J se i i s Car W'asl i, he 
had never felt that he was not welcome to use the facility. 
Officer Duron testified that he pulled his vehicle up 
near one of the wash bays ai id at that time he saw the 
he rolled his wi ndow dow i i whei I 1:1 le Defendant approached the 
officer's vehicle. At that time, the officer testified that 
the Defendant said, i n a non-aggressive gesture as if he was 
g r e e t i n g 1:1 le of f i c er , " X oi i cai I ! I: wasl I 3 c - /ou ' re a 
l
""
!
 Tl ie o f f i c e r t e s t i f i ed t l ia I: gi ven In :i s pr i o r 
relationship with the Defendant, that he thought the 
Defendant was joking. The officer testifi ed that he was 
familiar wi th th i s kind of joking because he frequently went 
I: I . iiEir :::1 1 ::: ::: J f ::: 1: j' ::)]b r€ J a, I: 1= cl ]::: 1  i i p o s e s \ J 1 ien, 1.1 ie 
students wou] d tease the officer that he needed a warrant to 
come into the school , that tl ley should put thei r drugs away 
because the officer was there--and always these comments were 
taken as a joke. The officer testified that friends and 
ii. 1 i:)i II ] d j oke i 1 1 si ii ii ] ai: ; m^ s . 
Accordingly, the officer pul 1 ed into a wash ba/;j The 
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Defendant came into the bay and pulled a car wash wand out of 
the car wash bay and proceeded toward Officer Duron. 
Mr. Duron then testified that as he opened his door and 
stepped out, the Defendant came toward the officer with the 
car wash wand in his hand. Again, the officer was not 
concerned; in fact he testified at trial that he thought the 
Defendant was helping and that by bringing the wand to the 
officer, the Defendant was simply making a polite gesture of 
assistance. However, it quickly became clear to the officer 
that this was not the case. As the Defendant approached the 
officer, he swore at the officer and said that he was a cop 
that perjures himself. The Defendant threatened the officer 
saying that he was going to see him in federal court for 
perjury. Eventually, the Defendant told the officer to, 
ffF-ing leave". According to Officer Duron, as the Defendant 
said this, the Defendant struck the officer in the chin and 
as he struck the officer in the chin, he shoved the officer 
back. On the date in question, the officer's current work 
schedule was Monday through Friday, but that he was obligated 
to keep his police vehicle clean and in proper operating 
condition. 
This testimony was submitted to the jury and the jury 
came back with a guilty verdict on Count 1, Assault Upon a 
Police Officer. However, at sentencing, the judge concluded 
that because the officer was merely washing his police 
vehicle and was not on duty at the time, the assault was not 
upon a police officer as defined by the applicable statute 
4 
but was merely upon a citizen. Accordingly, despite the 
jury's verdict and conclusions that this assault was in fact 
upon a police officer, the court ruled that the Defendant was 
guilty, instead, of a lesser included offense of assault 
under Utah Code Annotated §76-5-102. The Defendant was then 
sentenced for the Class B Misdemeanor of Simple Assault. 
At the sentencing hearing, the Defendant argued that the 
court was without authority to find the Defendant guilty of a 
lesser included offense even though a jury instruction on the 
lesser included offense had been provided to the jury. The 
Defendant asked the court to hold, that in effect, the court 
had arrested the judgment of the jury. The Circuit Court 
rejected this argument and sentenced the Defendant for the 
charge of Simple Assault. 
SUMMARY OF ARGUMENT 
The courtfs docketing statement reflects the original 
charge against the Defendant while the judgement executed by 
the court reflects what the Defendant was convicted of. 
Accordingly, the Defendant was not convicted of four crimes 
but merely the two crimes listed on the judgement signed by 
the court - Simple Assault and Interfering with an Arresting 
Officer. 
The court's have traditionally been given the right to 
modify a jury's verdict in a criminal case to a lesser 
included offense and either the trial court or appellate 
5 
court should be allowed to do so in the present case. 
Further, the Defendant was not prejudiced by the trial 
court's modification of the jury verdict to a lesser included 
offense and the Defendant's conviction should stand. 
ARGUMENT 
POINT I 
WHETHER THE DEFENDANT IS 
ENTITLED TO HAVE THE DOCKET 
INFORMATION RECORDED IN THE 
CIRCUIT COURT'S FILE AMENDED TO 
REFLECT THE JUDGMENT AND 
SENTENCE COMMITMENT. 
The Defendant asserts in his brief that after his trial, 
the docket information and judgment and sentence commitment 
indicate that the defendant was convicted of four crimes — 
two counts of interference with an arresting officer, one 
count of simple assault, and one count of assault upon a 
police officer. The state concedes that there is a conflict 
between the docket information and the judgment and sentence 
commitment; however, this does not reflect a conviction for 
four crimes. The Docketing statement reflects the original 
charge as it was originally docketed in the file; the order 
of judgment and sentence commitment indicates that the 
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original charge was modified by the court, and if one 
were to inquire with the court — as the State has in this 
matter, the Court records indicate a conviction against the 
Defendant for one count of simple assault and one count of 
interference with an arresting officer. The docket 
information and the judgment do not reflect four separate 
charges -- they reflect an original charge of assault upon a 
police officer that was amended by the court to simple 
assault. 
POINT II 
WHETHER THE COURT HAD AUTHORITY 
TO MODIFY THE JURY'S VERDICT 
AND FIND THE DEFENDANT GUILTY 
OF A LESSER INCLUDED OFFENSE. 
A. Presumptions 
As a preliminary matter, in reviewing a verdict, the 
appellate court views the evidence and all inferences drawn 
therefore in a light most favorable to the verdict. State v. 
Andrews 843 P.2d 1027, 1030 (Utah 1992); State v. Hamilton, 
827 P.2d 232, 233 (Utah 1992). 
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B. Legal Analysis 
In general, "[njumerous state and federal courts have 
concluded that when a defendant is convicted of an offense 
but an error occurred at trial, a court has the power to 
enter judgment for a lesser included offense rather than 
ordering a retrial if (i) the trier of fact necessarily found 
facts sufficient to constitute the lesser offense, and (ii) 
the error did not affect these findings." State v. Dunn, 850 
P.2d 1201, 1209-1210 (Utah 1993). While the ruling in Dunn 
refers to the power of appellate courts, it is suggested 
that a trial court has similar power, derived from the trial 
judge's authority to modify a jury verdict prior to 
sentencing. 
A trial court may arrest a judgment, and thereafter, 
"unless a judgment of acquittal of the offense charged is 
entered or jeopardy has attached, order a commitment until 
the defendant is charged anew or retried, or may enter any 
other order as may be just and proper under the 
circumstances. Rule 23, Utah Rule of Criminal Procedure. A 
trial judge can likewise grant a judgment notwithstanding a 
jury's verdict. See Rule 50, Utah Rule of Civil Procedure. 
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It is suggested that the trial court has the power to enter 
judgment for a lesser included offense in a criminal case. 
In the present case, the trier of fact necessarily found 
facts sufficient to constitute the lesser offense of simple 
assault. Simple assault is an attempt, with unlawful force 
or violence, to do bodily injury to another; a threat, 
accompanied by a show of immediate force or violence, to do 
bodily injury to another; or an act, committed with unlawful 
force or violence, that causes or creates a substantial risk 
of bodily injury to another. Utah Code Ann. Section 76-5-
102. When the Defendant struck Officer Duron in the face, it 
was appropriate for the jury to find that the requisite 
elements of the assault were met. Further, the conclusion of 
the trial judge that Officer Duron was not acting within the 
scope of his authority as a peace officer when the officer 
was washing his patrol car does not change or affect the 
jury's findings that are necessary to support the lesser 
included offense of simple assault. 
Finally, the defendant was not prejudiced by the entry 
of judgment for the lesser included offense. Any error in 
the jury's findings that the officer was not acting within 
9 
the scope of his official duties when the officer was washing 
his patrol car merely calls into question the charge of 
assault upon a police officer; however, there is no question 
that the jury found beyond a reasonable doubt all the facts 
necessary to convict the Defendant of simple assault. See, 
e.g., State v. Dunn, 850 P.2d at 1211-1212. 
The only prejudice that will occur in this case, will be 
suffered by the state and the victim if a new trial is 
ordered. The present case has lingered, primarily because of 
the Defendant's failure to diligently pursue this appeal in a 
timely fashion, in the Court of Appeals for approximately 
three and one half years. During that time, the victim, 
Officer Duron, has moved to California to pursue new 
employment. It would be difficult to obtain this officer's 
presence for a second trial. Further, the evidence in this 
case has grown increasingly stale -- again, because of the 
Defendant's failure to diligently pursue this matter. The 
state would have to prove events that occurred years ago. 
10 
Under these circumstances, the State is of the opinion 
that it may not be able to try the case if a new trial is 
ordered.1 
CONCLUSION 
To summarize then, the Defendant has been convicted of 
two crimes in this case: Simple Assault and Interfering with 
an Arresting Officer. It is suggested that the trial court, 
and certainly the Court of Appeals are bestowed with the 
authority to enter judgment for the lesser included offense 
of Simple Assault in this case. The Defendant was not 
prejudiced in any fashion by the trial court's decision to 
enter judgment for the lesser included offense of Simple 
Assault. In fact, the only prejudice that would result in 
Accordingly, if the appellate court were to conclude that 
the power to convict the Defendant of the lesser offense is not 
available to the trial courts, the state would request the 
appellate court to exercise its power to enter judgment in this 
case for the lesser included offense of simple assault. 
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this case if a new trial were granted would be against the 
State. Accordingly, the Defendant's conviction for simple 
assault should be affirmed. 
DATED THIS j _ _ day of >^!y , 1995 
Donald G. Linton 
Logan City Prosecutor 
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